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BEFORE THE NATIONAL COMPANY LAW TRIBUNAL, MUMBA] BENCH
MA 13062018, MA 141672018, MA 393/2019, MA 115/2019, MA
157472019, MA 774 12019, MA 778/2019, MA )583/2018
BEFORE THE NATIONAL COMPANY LAW TRIBUNAL
MUMBAI BENCH

MA 1306/2018 in CP No. 02/2018, CP No.
01/2018, CP No. 543/2018, CP No. 507/2018, CP
No. 509/2018, CP No. 511/2018, CP No.
508/2018, CP No. 512/2018, CP No. 510/2018, CP
No. 528/2018, CP No. 563/2018, CP No.
560/2018, CP No. 562/2018, CP No. 559/2018, CP
No. 564/2018

&
MA 1416/2018 in CP No. 02/2018

&
MA 393/2019 & MA 115/2019 in
CP No. 543/2018

&
MA 1574/2019 in CP No. 01/2018

&
MA 774 /2019 in CP No. 543/2018

&
MA 778/2019 in CP No. 559/2018

&
MA 1583/2018 IN CP No. 559/2018

Under Section 60{(3) of the Insolvency and
Bankruptcy Code, 2016

In the Applications of

A. State Bank Of India
o Applicant in MA 1306/2018

&

B. Mr. Venugopal Dhoot
v Applicant in MA 1416/2018

V.

Videocon Industries Limited

Videocon Telecommunications Limited
KAIL Lid.

Evans Fraser & Co. (India) Ltd.
Millennium Appliances (India) Ltd.
Applicomp India Ltd.

Flectroworld Digital Solutions Ltd.
Techno Kart India Ltd.
. Trend Electronics Ltd.
10. Century appliances Ltd.
11. Techno Electrenics Litd,
12. Value Industries Ltd.
13. PE Electronics Ltd,

14, CE India Ltd.
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BEFORE THE NATIONAL COMPANY LAW TRIBUNAL, MUMBAI BENCH
MA 1306/2018, MA 1416/2018, MA 3832019, MA 1152019, MA
L5F4/2019, MA 714 72019, MA 7782019, MA 15832018
15. Sky Appliances Ltd.

....Respondents

C. MA 393/2019 & MA 115/2019 in CP No.
543/2018

Infotel Business Solution Ltd.
....Applicant
V.
1. Mr. Mahender Khandelwal
....Resolution Professional of KAIL

ii. State Bank of India
....Financial Creditor

In the matter of
Cool Tech Appliances Pvt. Ltd

V.
KAIL (Through Mahender Khandelwal)

&

MA 1574/2019 in CP No. 01/2018

ATC Telecom Infrastructure Private
Limited ... Applicant

In the matter of
State Bank of India
V.
Videocon Telecommunications Ltd.

E. MA 774 /2019 in CP No. 543/2018

Kitchen Appliances Trinamool Workers
Union ... Applicant

In the matter of
Cool Tech Appliances Pvt. Litd
KAIL (Thr\cf;.ugh Mahender Khandelwal)
F. MA 778/2019 in CP No, 559/2018
Shri Vinayak Engineering & Shri Vinayak
Industries
...... Applicant
In the maiter of
State Bank of India
v

M/s Trend électronics

G. MA 1583/2018 in CP No. 559/
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MA 1306/2018, MA 14)672018, MA 39372019, MA 11572019, MA
L374/2019, MA 774 /2019, MA TTS/2019, MA 1583/2018

Marathwada Industrial & General Workers
Union
...Applicant

In the matter of
State Bank of India

v,
M/s Trend Electronics

Date of Pronouncement: 08.08.2019

Coram: Hon’ble M.K. Shrawat, Member (J)

For the Applicants/Respondents :
Sr. Adv. Mr. Ravi Kadam a/w Mr. Madhav V. Kanoria a/'w Ms. Naveena Varghese a/w
Ms. Saloni Kapadia i/b Cyril Amarchand Mangaldas for SBI.

Sr. Adv. Mr. Pradeep Sancheti a/w Mr. Vishal S. Shiyan, for Infotel Business Solutions
Lid.

Sr. Adv. Mr. Gaurav Joshi a/w Rishabh Jaisani i/b Shardul Amarchand Mangaldas &
Co., for RP of KAIL Lid.

Mr. Simil Purohit, for Marathwada Industrial & General Workers Union of Trend
Electronics Ltd.

Mr. Ankit Lohia a/w Disha Kunder i/b Lodha Legal, for ATC Telecom Infrastructure
Private Limited

Per: M. K. Shrawat, Member (J)

ORDER

1. There are as many as 15 applications, some are in favour of the ‘Consolidation’ and
some are opposing the ‘Consolidation’ of insolvency process of the Videocon group
Companies, therefore, a summary at the outset shall be useful to deal all of them in
this combined order. It is also worth to mention at the beginning itself that the facts
and circumstances as narrated in these applications are conjoint and linked with each
other, therefore, a common order is passed herein below. A bird eyed view of the
applications under consideration is as under:

a. MA 1306/2018 in CP No.02/2018, CP No. 01/2018, CP No. 543/2018, CP No.
507/2018, CP No. 509/2018, CP No. 511/2018, CP No. 508/2018, CP No.
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BEFORE THE NATIONAL COMPANY LAW TRIBUNAL, MUMBAI BENCH
Ma 1306/2018, MA 1416/2018, MA 393/2019, MA 1152019, MA
133472019, MA 774 72019, MA 7752019, MA 138372018

application is filed by SBI seeking consolidation of Corporate Insolvency
Resolution Processes for 15 Corporate Debtor (Videocon group companies).
b.  MA 1416/2018 in CP No. 02/2018 filed by Venugopal Dhoot (ex-director of
the group) seeking consolidation.
¢. MA 115/2019 & MA 393/2018 in CP No. 543/2018 filed by Infotel Business
Solution Ltd., the Financial Creditor of KAIL Ltd., for intervening in the
applications for consolidation and for opposing the consolidation respectively.
d.  MA No. 1574/2019 in CP No. 01/2018 filed by ATC Telecom Infrastructure
Limited, filed by Creditor
Telecommunications Ltd. (VTL), for opposing the consolidation.

e.  MA No. 778/2019 in CP No. 559/2018 filed by Shri Vinayak Engineering &
Shri Vinayak Industries, the Operational Creditors of M/s Trend Electronics,

Private the Operational of Videocon

for opposing the consolidation.

f.  MA No. 774/2019 in CP No. 543/2018 filed by Kitchen Appliances Trinamool
Workers Union, Labour Union of M/s KAIL Litd., for opposing the
consolidation,

g.  MA No, 158372018 in CP No. 559/2018 filed by Marathwada Industrial &
General Workers Union, the Labour Union of M/s Trend Electronics Ltd., for

opposing the consolidation.

A) Brief Background of the Group Companies :-

2. It is worth to note that most of these companies, (collectively referred to as
“Corporate Debtors” and individually “Corporate Debtor”) were proceeded against
by the SBI U/s 7 of the Insolvency & Bankruptcy Code, 2016 (1&B Code) and in the
case of other few companies, operational creditors have filed insolvency petitions w/'s 9
of the 1&B Code. The table showing the status of section 7 proceedings under

Insolvency Code of the Corporate Debtor is given hereunder:

S.No. | Name of | Status Court Date Of | Name of
Videocon Group | Before Room No. | Order IRP/RP
Company NCLT
1. VTL Admitted I 11.06.2018 Anyj Jain
2. Eleciro World | Admitted | I 30.08.2018 | Avil
Menezes
3 Value Industries | Admitted | I 30.08.2018 Dushyant
Dave / e faef \E
4. Evans Fraser Admitted |1 30.08.2018 | Avil NWOARY £y, %5
Menegés
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MA 1306/2018, MA 1416/2018, MA 393/2019, MA 115/2019, MA
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5. CE India Admitted | TII 14.09.2018 | Mahender
Khandelwal |
6. VIL Admitted II 06.06.2018 Anuyj Jain
7. | Trend Electronics | Admitted |1 |25.09.2018 | Dushyant
Dawe
8. Applicomp Admitted II 25.09.2018 Avil
Menezes
9, Techno Kart Admitted II 25.09.2018 Divyesh
Desai
10. Century Admitted II 25.09.2018 Dushyant
. Dave
Appliances
11. KAIL Admitted III 08.06.2018 Mahender
Khandelwal
12. Millennium Admitted III 31.08.2018 Avil
Appliances Menezes
13, SKY Appliances | Admitted 111 31.08.2018 Mahender
Khandelwal
14, PE Electronics Admitted 1 31.08.2018 Divyesh
Desai
15. Techno Admitted II 31.08.2018 Divyesh
Electronics Desai

3. Mr. Venugopal N. Dhoot, ex-director/promoter had filed an application
(CA/1022(PB)/2018) before the Principal Bench, NCLT New Delhi praying that all
the matters relating to the Corporate Debtors must be heard by one and the same court
of Mumbai Bench of NCLT. Likewise, another application was filed by the State Bank
of India before the Principal Bench seeking the same reliefs as were sought in the said
Application i.e. consolidation of CIRPs of all the Corporate Debtors. The Hon’ble
Principal Bench disposed of both the applications vide a common order dated
24.10.2018. In the said Order dated 24.10.2018, the Hon’ble Principal Bench has
transferred all matters where CIRP commenced of the Corporate Debtors to this
Bench as it will, inter alia, serve the basic purpose of tagging of all matters to aveid
conflicting orders, if any, in the connected matters . In the same order, while dealing
with the reliefs prayed for by State Bank of India in its application, the Principal

Bench held as follows:-

" This order shail dispose of C4A No. 1022(PB)20i8 and
1094(PB)/2018. The praver made in the first application is fo issue
directions for hearing of all Videocon matters by the one and same Beng
of Adjudicating Auwthority-NCLT, Mumbai. The applicant has madt

averments that Videocon Group of Companies have many gro
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companies against whom the CIR process has been initiated. The details
of the aforesaid companies have been listed in a table which is noticed as

under:-

Sr. No.| Company Petition

'y Videocon Industries Lid.-(IB) No. 2 of 2018 (Bench No. If, NCLT,
Mumbai)

2} Millennium Appliances Indfa Limited—({1B) No. 509 of 201 8{Bench No. I,
NCLT, Mumbai)

3 PE Electronics Limited - (IB) No. 528 of 2018 (Bench No. IfI, NCLT,

Mumbai)

4) Sky Appliances Limited — (IB) No. 363 of 2018 (Bench No. fif, NCLT,
Mumbai)s

3) Techno Electronics Limited- (1B} No. 512 of 201 8 (Bench No. Hf, NCLT,
Mumbai)

o/ Evans Fraserand Co. (India) Limited - (1B) No. 508 of 201 8 (Bench No. 1,
NCLT, Mumbail

7} Electroworld Digital Solutions Limited - (IB) No. 511 of 2015 (Bench
No. [ NCLT, Mumbai)

8) Value Indusiries Limited (IB) No. 560 of 2018 (Bench No. I, NCLT,
Mumbai)

9) Applicomp (India) Limited - (IB) No. 507 of TO! 8 (Bench No. I, NCLT,
Miumbai)

10) Trend Electronics Limited - (IB) No. 359 of 2018 (Bench No. 1, NCLT,
Mumbai)

i) Techno Kart India Limited - (IB) No. 510 of 2018 (Bench No. {1, NCLT,
Mumbai)

12} Century Appliances Limited - (IB) No. 562 of 2018 (Bench No. If, NCLT,
Mumbai)

73) | Kail Ltd - (IB] No. 543 of 2018 (Bench No. Ii, NCLT, Mumbai)

Furthermore, the petitioning creditor has also filed a Petition under Section 7 in this
Hon'ble Tribunal against } 4th Company CE India Limited, a Movigagor of the Loan, being

C.P. (IB) No. 564 of 2018, which company owns and mortgaged “Videocon and other
Brands/Assels”,

2. On perusal of the aforesaid iable alongwith para would show that the first lead matter namely
Videocon Industry Limited being CP No. (IB)-02(MB)/2018 is posted for hearing before Bench 2which is
headed by Hon 'ble Mr. M.K Sehrawat, Member (Judicial). Likewise, Sothermatters are also pending
before the same Bench. It has also pointed owt already that another petition namely Videocon
Telecommunication Limited being CP No. (IB)—0 I{MB) /2018 is also pending consideration before
ancther Bench. The prayer made in the application is that all these matters shown in the table, para

underneath the table and CPNo. (IB)— 01(MB)/2018 be listed before one Bench.

3 In the second application, the praver made isfor consolidation of all these petitions and issue
Surther divections to treat the Corporate Insolvency Resolution Processasonein respect ofuilthe

Videocon group of companies.

4 Notice of the applications to the ron—applicant. Notice accepted by the learned counsel

Jor non—applicanis.

r’r‘

3 We have heard the learned counsel for the pariies, there appears to be ige@’ﬂ?k;ri’}#
\ L
‘1 4‘& "C\

amongst the counsels for all the parties that all the petition be placed before
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purpose of avoiding conflicting ovder and facilituting the hearing if the matters are posted
before the aforesaid bench. Accordingly, we dirvect that the matter be posted before the
aforesaid bench. The Registrv of NCLT, Mumbai is directed to take steps and place the matters
before the aforesaid Bench.

6. The other request that all the petitions be treated as pari of one Corporate Insolvency
Resolution process cannot be taken up by us and any such request however shall left open to be
decided by the Adjudicating Authority-NCLT Mumbai”.
7. The applications stand disposed of. *
4. Following the directions of the Hon'ble Principal Bench, the cases of all Mumbai
Benches were transferred by the registry to one Bench, now ceased of the matter,
taking up the issue of consolidation collectively in this judgement. All the applications

shall be dealt with on merits independently hereafter,

B) M.A. 1306/2018

5. This Application No. 1306/2018 is filed on 30.10.2018 by State Bank of India (SBI)
to seek an order for the *‘Consolidation’ of the Corporate Insolvency Resolution
Process (“CIRP”} of (1) Videocon Industries Ltd. (VIL), (2) Videocon
Telecommunications Limited (VTL), (3) KAIL Ltd. (KAIL), (4) Evans Fraser & Co.
(India) Ltd. (Evans Fraser), (5) Millennium Appliances (India) Ltd. (Millennium
Appliances), (6) Applicomp India Ltd. (Applicomp), (7) Electroworld Digital
Solutions Ltd. (Electroworld), (8) Techno Kart India Ltd. (Techno Kart), (9} Trend
Electronics Ltd. {Trend Electronics), (10) Century Appliances Ltd. {Century
Appliances), (11) l'echno Electronics Ltd. (I'echno Electronics), {12} Value Industries
Lid, (Value Industries), (13} PE Electronics Ltd. (PE Electronics), (14) CE India Ltd.
(CE India), and (15) Sky Appliances Ltd. {Sky Appliances). Each of these Companies
were promoted by Dhoot Family and thus form part of the Videocon group of
companies.

(5A) The list of creditors of these companies is given below:
i. Dena Bank
ii. State Bank of India
iii. Allahabad Bank
iv. IDBI Bank

v, Indian Overseas Bank

S a———

vi. Jammu & Kashmir Bank i mfﬁ:’-h_ .

vii. Bank of Maharashtra
viii. Bank of Baroda
ix. United Bank of India
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x. Canara Bank

xi. Syndicate Bank

xii. Infotel Business Solution Ltd.
xiii, UCO Bank

xiv. ICICI Bank

xv. Corporation Bank

xvi. [FCI

xvii. Central Bank of India
xviii. Punjab National Bank
xix. Andhra Bank

xx. Vijaya Bank

6. Hence, the SBI, pursuant to the order dated 24.10.2018 passed by the Hon’ble
Principal Bench, NCLT, New Delhi, has filed this Application seeking the following

reliefs:

{a} Order and direct substantive consolidation of the Corporate Debtors into a single proceedings
solely for the purposes of CIRP in accordance with the provisions of the Code, including but not
limited to the acceptance, confirmaiion and afl other actions with respect io the resolution plan for
the Corporate Debtors and any and all amendments or modifications thereto, in such consolidated
proceedings.

(b} Order and divect that solely for the purpose of the consolidated proceedings, all assets and
liabilities of the Corporvate Debtors are merged and are deemed to be the assets and liabilities of
all the Corporate Debtors on a consolidates basis;

{c} Order and direct that solely for the purpose of the consolidated proceedings that all obligations and
debts due or owing to or from any Corporate Debtor from or to any other Corporate Deblor are
eliminated;

(d} Order and direct that solely for the purpose of the consolidated proceedings, any obligations of any
Corporate Debtor an all guarantees thereof executed by ore or more of the other Corporale
Debtors are deemed to be one obligartions of afl the Corporate Debtors on a consolidated basis;

(e) That each and every claim filed in the individual proceedings of any of the Corporate Debtors is
deemed filed against all the Corporate Debtors in the consolidated proceedings;

) That the appointinent of a single common Resolution professional who will carry on the duties and
perform the functions of a Resolution Professional in accordance with provisions of the Code for
the consolidated proceeding;

{g) That a common COC may be constituted for all the Corporate Deblors so that the decision making
process in relation to the CIRP may be done in an efficient manner and to diminish the scope of any

conflicting decision;

(h) That September 25, 2018 shall be considered as the conmnon insolvency commencement

: AN\
dp GRNPANY ;AN

i ¥

all the corporate debtors and therefore, the maximum period during which CIRP

completed in accordance with section 12 of the Code shall be computed from Septemb
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(i) That a comprehensive Resolution Plan dealing with all or a collection of the Corporate Debtors
based on relevant factors inciuding without limitation commonality of business may be fornudated
and approved by the COC and put up for approval before this Tribunal for iis approval in

accordance with the provisions of the Code.”

7. Background of the Corporate Debtors

The Videocon Group Companies are engaged in different types of businesses, for

instance,

a. VIL is engaged in manufacturing, assembling and distribution of comprehensive
range of consumer electronic and home appliances. VIL is the licensee of “Videocon
Trademark”

b. VTL is provided telecom services in six circles across India. It is engaged in the
business of Telecommunication and is the subsidiary of Electroworld.

¢. Value Industries is manufacturing consumer electronic and home appliances.

d. Trend Electronics is manufacturing set-top boxes, Colour Televisions, DVD
Players Etc in Aurangabad.

e. Techno Kart owns India’s Largest Electronics Retail chain and is involved in
organised retailing of consumer electronics, home appliances and IT products.

f. KAIL is engaged in manufacturing and trading various consumer electronic goods
and home appliances in Kolkata.

g. Applicomp is involved in manufacturing consumer electronic goods and home
appliances in Bangalore;

h. SKY Appliances is manufacturing all sorts of consumer electronics and home
appliances in Gujarat .

i. Techno Electronics is manufacturing Electrical and Electronic Appliances at
Uttarakhand.

j. Millennium Appliances is manufacturing and trading consumer electronic goods
and home appliances at Telangana.

k. Century Appliances is manufacturing and trading conswmer ¢lectronic goods and
home appliances at Maharashtra.

1. Evans Fraser is an investment Vehicle/Real Estate Arm for the Videocon Group of
Companies,

m. PE Electronics brings together two premium brands Philips and Electrolux, under

exclusive brand licensee agreements, which complement each other as a single

n. Electroworld holds the interest in the Telecom arm of VIL.

0. CE India owns that Videocon Brand, Goodwill, trademark and patents.
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8. It is submitted by the Ld. counsel for Applicant in MA No. 1306 of 2018 that the
business activities of each of the Corporate Debtors are inextricably interlinked and
intertwined. There is tremendous interdependent amongst each of the Corporate
Debtor. It is pleaded that pursuant to Rupee Term Loan Agreement dated August
8, 2012 (RTL Agreement) a consortium of banks and financial institutions led by the
Applicant had agreed to grant a rupee terms loan to VIL, KAIL, Electroworld, Value
Industries, Evans Fraser, Millennium Appliances, PE Electronics, Techno Electronics,
Trend Electronics, Applicomp, Techno Kart, Sky Appliances and Century Appliances
(RTL Obligors) under an “obligator” structure, The Rupee term loans under the RTL
Agreement were to be utilized for the purposes of refinancing of existing Rupee debt
of the RTL obligators, funding the capital expenditure in relation to the Ravva field
and the capital expenditure in relation to the consumer electronics and home
appliances business of the RTL Obligators and such other end users as permitted by
the facility agreement under the RTL agreement.

9. One of the constituent of the RTL is CE India. CE India, pursuant to indenture of
mortgage dated March 20, 2013, created charge by way of mortgage over, inter alia,
the Videocon brand, goodwill, trademarks and patents to secure the Rupee Term Loan
facility granted to the RTL obligors pursuant to the RTL Agreement.

10. Another constituent of the agreement was Videocon Telecommunications Ltd. (VTL),
which had availed of Rupee Term Loan facility from certain lenders including SBI
pursuant to the terms and conditions of Rupee Facility Agreement dated May 31,
2010, as amended by the Agreement of Modification to the Rupee Facility
Agreement dated August, 30, 2010 (collectively the “VTL Agreement”).

11.Some of the Corporate Debtors have also availed working capital facilities, most of
which have been guaranteed by VIL.

12. Due to 'defaults’ in the accounts of the Corporate Debtor, a “Joint Lenders’ Forum”
(JLF) of the lenders of the RTL obligors and the lenders of VTL was constituted in
accordance with RBI guidelines. Pursuant to the decision taken as part of the
collective-action-plan by the combined JLF in its meeting held on June 04" 2016, it
was decided to release proceeds received by VTL upon sale of Unified Access
Services Licenses from the relevant escrow account and utilize the amount for
servicing existing debt of VTL and the RTL obligors.

13.The lenders/banks have also agreed that security available to the lenders under the
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each of the RTL obligors shall be deemed to be a “Co-obligor” under the VTL
Agreement.

15.1t is further noticed that on account of ‘inter-linkage' and ‘interdependence' in
business and operations of the Corporate Debtors, they used to prepare ‘consolidated
financial statements’ so as to give the overall financial position of the RTL obligors
as a whole for the benefit of the various stake holders.

16. The lenders and other stake-holders of RTL obligors dealt with the RTL obligors a

‘single-economic-unit” as per the ‘consolidated financial statements’,

SUBMISSIONS OF SBI FOR SUBSTANTIVE CONSOLIDATION OF CIRP OF
THE CORPORATE DEBTORS

17. The Ld. Counsel for SBI Mr. Ravi Kadam submits that since the Corporate Debtors
have been running their business and operations as if they were a single entity and a
single economic unit and all the lendings have been done on such basis, therefore, the
entire line of credit by Banks and financial institutions to the Corporate Debtors was
extended relying upon their unity in business and operations. So the loans were
extended with the understanding that the Corporate Debtors will be ‘jointly and
severally® liable for the obligation owed to the lenders.

18. The Corporate Debtors have availed financial assistance from Banks under the RTL
agreement and the VTL Agreement wherein each of the Corporate Debtors are jointly
and severally liable for all the financial obligations under the agreements as if each of
them were 'Principal Borrower'. Further, CE India, which houses the valuable
“Videocon” Brand under which the operations of the other Corporate Debtors was
being carried on, is a co-obliger for the loans under the RTL agreement by virtue of
the indenture of mortgage dated March 20, 2013 (discussed supra).

19.1t is further submitted that the RTL obligors prepared consolidated financial
statements for the fifteen months period ended March, 31, 2017 so as to present
the consolidated position of assets and liabilities of the RTL obligers with a view to
present the RTL obligors as a single-economic-unit. These financial statements
elaborately discussed the impact of VTL’s liabilities over the assets and financial
conditions of the RTL obligors, thereby clearly bringing out the absolute
‘interdependence’ of the Corporate Debtors on each other.

20.1t is also submitted that the shareholding pattern of the Corporate Debtors, as
available on the website of MCA, clearly shows the unity of interest and ewnership

between the Corporate Debtors. The assets and business functions of the Corporate

Debtor are 'intricately intertwined'. The shareholding Pattern is co-mingled due
cross holdings by the group companies, Therefore, to demonstrate the

shareholding pattern of the Corporate Debtors, chart is reproduced below:-
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21.The claims of the lenders arising out of the RTL Agreement and the VTL
Agreement both respectively dated 08.08.2012 and 30.08.2010 against each of the
Corporate Debtor on account of the obligor/Co-obligor structure (which is in excess of
Rs.20,000 Crores) 1s required to be resolved in case of each Corporate Debtor as each
Corporate Debtor jointly and severally liable to pay the outstanding amounts under
the RTL Agreement and the VIL Agreement. Consequently, based on the claims filed
by the lenders against the Corporate Debtors, the total debt that will have to be
resolved in the absence of the substantive consolidation of the CIRP of the Corporate
Debtors will be a huge sum. However, the total principal amount of debt that has been
granted is approximately Rs.20,000/- Crores under the RTL Agreement and the VTL
Agreement. It is the apprehension of SBI that on account of interdependence in
business and operations of some of the Corporate Debtors on each other, few of the
Corporate Debtors may not be able to get any resolution plans, much less,
Resolution Plans dealing with the entire claims of all the creditors of such Corporate
Debtors. For instance, the Corporate Debtors which have manufacturing facilities and
assets may get Resolution Plans, but the Corporate Debtor which have either trading
or investment as business may not. Further, the Corporate Debtor having trading or
investment business do not have substantial assets in comparison to manufacturing
units having land, building & machinery as tangible assets. Therefore, they may not
get stand alone Resolution Plans unless they are clubbed together and offered as a

group with other Corporate Debtor having manufacturing operations or holding ——

substantial assets. This may result into automatic liquidation for such Corpo

Debtor for which no Resolution Plan is submitted.
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22.The object of the Code is resolution and rehabilitation of the Corporate Debtors as
going concern as opposed to liquidation. It is behieved that if a substantive
consolidation of the Corporate Debtor takes place, the assets of all or a group of the
Corporate Debtors will be able to be offered to a Resolution Applicant under a
comprehensive Resolution Plan. This may result in realisation of best value for each of
the Corporate Debtors, which in turn will benefit the stake holders of the Corporate
Debtors.

23.The Ld. Senior Counsel for SBI submits that the assets and liabilities of the
Corporate Debtors are completely knotted into each other that if separated, shall be
prohibitive and prejudiced to the interest of all creditors. It is submitted that if
Corporate Debtors are allowed to be resolved independently of each other pursuant to
the provisions of the Code, then such resolution may not yield maximum value for the
respective Corporate Debtors and that result shall be detrimental to the interest of the
secured creditor and other stake holders of the Corporate Debtors.

24. Importantly, it is further submitted that in the US Bankruptcy Laws there have been
instances wherein substantive consolidation have been supported. There are
precedents where Bankruptey Courts have consolidated proceedings along with assets
and liabilities of different debtor companies by exercising their equity jurisdiction.
The presence of one or more of the following criteria are considered for *substantive
consolidation’:

a. The degree of difficulty in segregating and ascertaining individual assets and
liabilities;

b. presence or absence of consolidated financial statements;

¢. the profitability of consolidation at a single physical location;

d. the commingling of assets and business functions;

e. the unity of interests and ownership between the various corporate entities;

f. the existence of parent and inter corporate guarantees on loans; and

g. the transfer of assets of without formal observance of corporate formalities.

25.The Ld. Counsel for the SBI has suggested some of the ways in which substantive
consolidation of CIRP of the Corporate Debtors may be achieved, given below;
a. By pooling together the assets of all the Corporate Debtors;
b. By appointing a common Resolution Professional for all the Corporate Debtors;

¢. By constituting a common COC for all the Corporate Debtors;

2

By commonizing the Insolvency commencement date for calculating the————-

e
//"f,ﬂr-r'.n | t:r;\“\
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maximum period available for completing the CIRP. The Counsel suggg

25% September 2018 as the date of CIRP commencement;
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26.The Ld. Counsel for the SBI finally argues that lack of substantive consolidation
may result in lesser value being derived for the Corporate Debtors which are
expected to receive Resolution Plans, thereby traversing the object of the Code ie.
maximisation of the value of the assets of the Corporate Debtor. The potential benefit
of the substantive consolidation during CIRP may far outweigh any potential harm to
interested parties,

26.1 The gist of the arguments tendered by Sr. Adv. Mr. Kadam was that a majority of
the common lenders of 15 Videocon Group companies had agreed that the consolidation
of the CIRPs of these companies was necessary, as it would be in the best interests of the
15 Videocon Group companies, as well as all the stakeholders for the following reasons:

(a) The 15 Videocon Group companies are interdependent on each other in terms of
their business activities. It was appraised that the businesses included
manufacturing of various consumer electronics goods spread across companies,
which were sold under inter alia the ‘Videocon® brand, which was owned by CE
India Limited, a group company, and sold through the retail arm, Techno Kart India
Limited, which is another group company. There are other instances of
interdependency such as one company leasing its land to another group company to
carry on manufacturing.

(b) The major loans taken by the companies follows a obligot/co-obligor structure,
wherein each company is ‘jointly and severally liable’ to repay the entire amounts,

(c) The committees of creditors are more or less common.

{d) The lenders have been treating these companies as a single economic unit, even
from the time of granting the loans,

(¢) The Videocon Group companies themselves have been filing common and
conselidated financial statements.

(f) There is extensive cross-shareholding,

(g) Multiple expressions of interest were floated in each company, however, no interest
is shown by any resolution applicant so far in any of the companies.

(h) If there is no resolution, the 15 Videocon Group companies will go into automatic
liquidation, which is against the objectives of the IBC, namely maximization of
value and resolution. Reltance was placed on the judgement of the Hon’ble NCLAT
in Binani Industries Limited v. Bank of Baroda & Anr. Company Appeal (AT)
(Insolvency) No. 82 of 2018, and Hon’ble Supreme Court in Swiss Ribbons Pyt.
Ltd. & Anr. v. Union of India & Ors. (2019 SCC Online SC 73).

(i)  There is precedent of group Insolvency and consolidation under UNCITRAL model
law, USA, Germany and European Union.

C)MA No. 1416/2018

27. Another Application MA 1416/2018 is filed by the promoter of the Videocon

of companies Mr. Venugopal Dhoot seeking the similar relief of ‘Consolidat
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CIRP i.e. commencement of Insolvency Process under Insolvency Code of all the
group companies of Videocon which are undergoing insolvency.

28.Mr. Venugopal Dhoot is a guarantor, shareholder and also the ex-managing
Director/Chairman of the Videocon Group of Companies. The relief sought in this
application is similar as was in the previous application MA 1306/2018 i.e. for the
‘substantive consolidation’ of the CIRP of the above stated 15 Corporate Debtors for
a successful resolution and restructuring of Videocon Group of Companies. The facts
of this case and arguments supporting the consolidation of CIRP of the Corporate
Debtor in this application are no different than as stated in MA 1306/2018 (supra).

Hence both these applications can be disposed of cumulatively.

ARGUMENTS AGAINST THE CONSOLIDATION

D)MA No. 393/2019

29.This application is filed on 24.01.2019 by Infotel Business Solution Private Ltd
(hereinafter referred to as “Infotel”) Limited against (i) Mr. Mahender Khandelwal,
the Resolution Professional (RP) of KAIL Limited and (ii) the State Bank of India,
in the matter of M/s Cool Tech Appliances Private Limited Vs M/s Kail Limited (CP
543/2018). To make it clear, there was a Petition by M/s Cool Tech Appliances Pvt.
Ltd. (Operational Creditor} Vs KAIL Limited, (Corporate Debtor) filed U/s 9 of 1 & B
Code , stood Admitted vide order dated 08.06.2018 and Mr. Mahender
Khandelwal was appointed as Insolvency Resolution Professional (IRP). He was
confirmed as KAIL’s RP at the first COC meeting held on 13.07.2018.

30. As far as the status of this Applicant is concerned, Infotel is the 'financial ereditor' of
KAIL Limited whose claim stated to be for a huge amount of Rs. 450/- Crores,
undisputedly accepted by the RP. It is also worth to place on record that SBI is also
the ‘financial creditor’ of KAIL (Corporate Debtor), against whom CIRP commenced.
This application is filed under Section 60(5) of the IBC, inter alia, aggrieved by the
actions of the RP in:

» verifying and accepting claims of various entities as “financial creditors” to
KAIL, who have not lent money to KAIL but to its group companies;

+ thereby committing an error in constitution of the COC;

+ failing to provide to the applicant certain important documents in relation to
KAIL.

31.The result of the aforesaid action of the R.P. in this Application, Infotel has

following prayers:

Nl f‘xi"?) _TaRe
ii‘jl_f B tl_‘l‘:'if/
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A. To declare that the Applicant has a 40.21% sharefvoting right in the meetings /
proceedings of CoC of KAIL Lid.

B. To order and direct that the purported “co-obligor” obligations are not
enforceable in law.

C. To set aside the decision of RP to classify the financial institutions listed under the
purported “co-obligor structure” as qualifying for a voting share in CoC of KAIL
Lid.

32.The Ld. Counsel for Infotel submits that vide email dated 12 July 2018, the RP
circulated a presentation for the first COC meeting categorising claims received by
him under two heads.
(i) Claims admitted under the 'ptimary lending' availed by KAIL where lenders lent
money to KAIL--- the claims admitted under this head amounted to an aggregate of
INR 1,119.39 Crores, of which the Infotel's percentage of share was 40.21% and;
(ii) Claims admitted under a “co-obligor structure”, where although the money was not
lent to KAIL but to certain other group companies, KAIL assumed an obligation to
repay such loans as a co-obligor--- the aggregate claims under this head amounted to

INR 21,100 Crores, of which the Infotel's percentage of share was reduced to 2.1%.

33. B0, the grievance of the Applicant is that the RP had aggregated the ‘financial debt’ of
KAIL to include those loans which were availed by its group companies in respect of
which KAIL was a “co-obligor”. Due to this structure KAIL’s over all financial debt
was increased to INR 21,100 Crores, whereby the Infotel’s voting percentage is
reduced merely to 2.13% as against 40.21% if the loan of INR 1,119 Crores is
considered as the actual debt of KAIL Limited.

34.0ne of the grievance of Infotel in this application is that the RP has not served them
proper documents of the loan agreements despite repeated requests of Infotel to verify
the same. It is stated that Infotel has not been given an opportunity to review corporate
resolutions/decisions of KAIL to ascertain whether KAIL has adhered to legal
requirements under the Companies Act before resuming such a large financial liability

under the Co-obligor structure,

35.The Ld. Counsel for Infotel states that the RP must be held duty bound to share the

RTL Agreement with Infotel specially since the Infotel’s substantive legal rights are

e

being prejudicially affected by an interpretation of the RTL Agreement. The L T o
T A .\_\

Counsel for the Infotel states that this interpretation of RTL Agreement of oblig ;ﬁ{cﬂ)“w‘“‘w £, %8
obligor structure of the Corporate Debtors is misconceived and Infotel .

challenging the consolidation because there is no provision under IBC which [¢na
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the same, especially when such a consolidation is going to adversely affect the

Infotel's rights as a financial creditor of KAIL.

36. The Ld. Counsel for Infotel further submits that the claims filed by the Creditors under
the purported co-obligor claims must not be allowed to be accepted by the RP
(simultaneously with the RP of the borrower company to whom such amounts were
lent), as they are not a part of the primary borrowing of KAIL. In this context it is
submitted that it is imperative to look at the substance of the transactions undertaken
in terms of the RTL Agreement whereby money has been lent by the lenders only to a
few of the group companies, but all the other companies (such as KAIL) have also
been made co-borrower for the entire amount when, as a matter of fact, they have not
been disbursed any debt/money from such lenders. For example, the Central Bank of
India has not lent any money to KAIL and yet its claim of INR 3068 Crores has been
accepted by the RP of KAIL as a financial debt under the co-obligor structure and thus
given a voting share of 14.5% in the COC. It is further stated that the justification
given by the RP is that each co-obligor is also a primary borrower under the RTL

Agreement having a clause of joint as well as independent liability.

36.1 Arguments made against consolidation by Senior Counsel Mr. Pradeep

Sancheti

Mr. Sancheti argued that substantive consolidation as proposed by the applicant is
not envisaged in the IBC or the regulations made thereunder, and hence, the
reliefs sought by the applicant does not stand. He added that even in the Report of
the Insolvency Law Committee, which was published in March, 2018, though
there were discussions on the need for provisions pertaining to group insclvency,
however, it was suggested by the committee that it may be too soon for the
introduction of the group insolvency regime in India,

He added that substantive consolidation of CIRPs of the 15 Videocon Group
companies will be prejudicial to the interests of all creditors of each of these
companies. Further, upon the enquiring if consolidation of the CIRPs of the
companies would be better in respect of verification of claims, process etc., Mr.
Sancheti stated that creditors like Infotel would be facing discriminatory treatment
and inequity, because if the assets are pooled, then the voting share of the
creditors, not part of the common loan agreements, would come down, and this

would impact the decision making process during the CIRP.

37.Hence the Infotel prays that its share be considere

40.21% in the COC meetings of KAIL Limited and direct that ‘“co-
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obligations be declared un-enforceable in law. Thus, in a way it is pleaded that the
separate applications filed by SBI against each Co-obligors independently by itself
was a wrong approach of SBI as a Financial Creditor due 1o the reason that the
insolvency code do not prescribe such approach ie. when the assets are common
against whom a common loan was granted which was put in black and white by RTL

Agreement , the proposal of consolidation is not justifiable.

REPLY OF SBI TO MA 393/2019

38.The Ld. Counsel for the SBI submits that the question regarding the legal validity and
enforceability of the obligor/co-obligor structure that has been entered into between
the Financial Creditor including the SBI and the Corporate Debtors is no longer res-
integra since the validity of the (i) RTL Agreement, (ii) Rupee Facility Agreement
and the (iii) Confirmation Agreement have already been upheld by all the three
benches of this Mumbai Tribunal at the time of admission of section 7 applications
filed by respective financial creditors.
39.In the matter of SBI Vs, Applicomp Private Limited (CP (IB) No. 507/2018), SBI vs
Trend Electronics Limited (CP (IB) No. 559/2018), SBI Vs Century Appliances
Limited (CP (IB} No. 562/2018) and SBI Vs Techno Kart India Limited {(CP (IB} No.
510/2018), it was held that the obligation of the obligor/co-obligor under the RTL
Agreement constitutes a valid financial debt under the Code. It was further noted:
“7.8 It is also worth to place on record the dictionary meaning of the
word Co-obligor. The legal meaning envisaged that "one who is bound
together with one or more others to fulfil an obligation. He may be
Jointly or severally bound.” It is also worth to place on record the legal
mearing of ‘contract of guarantee’ provided by section 126 of the fndian
Contract Act, 1872 and it reads as ‘A contract 1o perform the promise, or

discharge the liability, of a third person in case of his defoult is contract

of guarantee.

7.9 In light of the above definitions/meaning it is noticed that, since the
debtor/co-obligor is a co-obligor to the VIL he is bound to fulfil an
obligation of the VIL. Further, VIL is not a third party to the debtor/co-
obligor thus jointly be called as ‘Guarantor’ to the principal debtor/co-
obligor.
40.In support of the demand of consolidation, cited the Hon'ble Supreme Court's B o
% LL\1| fire s} S

decision wherein quoted the importance of the admission of insolvency in the lyjfffeﬂ WPANY \,»g\

of Innoventive Industries Ltd. v. ICICI Bank Ltd., 920180 I SCC 467, it \?ﬁ, held

that:
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“27. The scheme of the Code is to ensure that when a default takes
Place, in the sense that a debt becomes due and is not paid, the
insolvency resolution process begins. Default Is defined in Section 3(12)
in very wide terms gs meaning non-payment of a debt once it becomes
due and payable, which includes non-payment of even part thereaf or an
instalment amount. For the meaning of “debt”, we have to go to Section
3(11), which in turn tells us that a debt means a liability of obligation in
respect of a “claim” and for the meaning of “claim”, we have 1o go
back to Section 3(6) which defines “claim” to mean a right to payment
even if it is disputed. The Code gets riggered the moment default is of
rupees one lakh or more (Section 4). The corporate insolvency
resolution process may be triggered by the corporate debtor itself or a
Jfinancial creditor or operational creditor. A distinction is made by the
Code between debts owed to financial creditors and operational
creditors. A financial creditor has been defined under Section 5(7) as a
person to whom a financial debt is owed and a financial debt is defined
in Section 5(8) to mean a debt which is disbursed against consideration
Sor the time value of money. As opposed to this, an operational creditor
means a person to whom an operational debt is owed and an
operational debt under Section 5 (21) means a claim in respect of
provision of goods or services.

28. When it comes to a financial creditor triggering the process, Section
7 becomes relevant. Under the explanation to Section 7(1), a default is
in respect of a financial debt owed to any financial creditor of the
corporaie debtor — it need not be a debt owed to the applicant financial
creditor. Under Section 7(2}, an application is to be made under sub-
section (1} in such form and manner as is prescribed, which takes us to
the Insolvency and Bankrupicy (Application to Adjudicating Authority)
Rules, 2016. Under Rule 4, the application is made by a financial
creditor in Form I accompanied by documents and records required
therein. Form 1 is a detailed form in 5 parts, which requires particulars
of the applicant in Part I, particulars of the corporate debior in Pari I,
particulars of the proposed interim resolution professional in part I,
particulars of the financial debt in part IV and documents, records and
evidence of defawlt in part V. Under Rule 4(3), the applicant is to
dispatch a copy of the application filed with the adiudicating authority
by registered post or speed post to the registered office of the corporate

debtor. The speed, within which the adjudicating authority is fo
ascertain the existence of a default from the records of the information
utility or on the basis of evidence furnished by the financial creditor,

important. This it must do within 14 days of the receipt of ilfe
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application. It is_at the stage of Section 7(5), where the adjudicating

authority is fo be satisfied that a default has occurred, that the

corporate debtor is entitled to point out that a default has not occurred

in the sense that the “debt"”, which may also include a disputed claim,

is not due. A debt may not be due if it is not payable in law or in fact.

The moment the adjudicating authority is satisfied that a_default has

occurred, the application must be admitted unless it is incomplete, in

which case it may give notice to the applicant to rectify the defect within
7 days of receipt of a notice from the adiudicating authority. Under sub-
section (7), the adjudicating authority shall then communicate the order
passed to the financial creditor and corporate debtor within 7 days of
admission or refection of such application, as the case may be.

29. The scheme of Section 7 stands in contrast with the scheme under
Section 8 where an operational creditor is, on the occurrence of a
default, to first deliver a demand notice of the unpaid debt to the
operational debtor in the manner provided in Section 8(1) of the Code.
Under Section 8{2), the corporate debtor can, within a period of 10 days
of receipt of the demand notice or copy of the invoice mentioned in sub-
section (1), bring to the notice of the operational creditor the existence
of a dispute or the record of the pendency of a suif or arbitration
proceedings, which is pre-existing — i.e. before such notice or invoice
was received by the corporate debtor. The moment there is existence of
such a dispute, the operational creditor gets out of the clutches of the
Code.

30. On the other hand, as we have scen, in the case of a corporate
debtor who commits a default of a financial debt, the adjudicating
authority has merely to see the vecords of the information utility or
other evidence produced by the financial creditor fo sarisfy itself that a
defaudt has occurred. It is of no matier that the debi is disputed so long
as the debt is “due” ie. payable wnless imterdicted by some law or has
not yet become due in the sense that it is pavable ar some fitture dave. I
is only when this is proved to the satisfaction of the adjudicating
authority that the adjudicating authority may reject an application and
not otherwise.

3i. The rest of the insolvency resolution process is also very important,
The entire process is o be completed within a period of 180 days from
the date of admission of the application under Section 12 and can only
be extended beyond 180 days for a further period of not exceeding 90
days if the committee of creditors by a voting of 75% of voting shares so
decides. It can be seen that time is of essence in seeing whether the

corporate body can be put back on its feet, so as to stave off liquidation.

Page 20 of 52




BEFORE THE NATIONAL COMPANY LAW TRIBUNAL, MUMBAI BENCH
A 13062018, MA 14162003, MA 3012019, MA {1372019, MA
151472019, MA T74 72009, MA 77872019, MA 1583/2018

32, As soon as rthe application s admitted, a moratorium in terms of
Section 14 of the Code is to be declared by the adjudicating authority
and a public announcement s made stating, inter alia, the last date for
submission of claims and the details of the interim resolution
professional who shall be vested with the management of the corporate
debtor and be responsible for receiving claims. Under Section 17, the
ersiwhile management of the corporate debtor is vested in an inferim
resolution professional who is a trained person registered under
Chapter IV of the Code. This interim resolution professional is now to
manage the operations of the corporafe debtor as a going concern
under the directions of a committee of creditors appointed under Section
21 of the Act. Decisions by this committee are to be faken by a vote of
not less than 75% of the voting share of the financial creditors. Under
Section 28, a resolution professional, who is none other than an interim
resolution professional who is appointed to carry out the resolution
process, is then given wide powers to raise finances, create security
interests, etc. subject to prior approval of the committee of creditors.

33, Under Section 30, any person who is interested in puiting the
corporate body back on its feet may submit a resolution plan to the
resolution professional, which is prepared on the basis of an
information memorandum. This plan must provide for pavment of
insolvency resolution process cosis, management of the affairs of the
corporate debior afier approval of the plan, and implementation and
supervision of the plan. It is only when such plan is approved by a vore
of not less than 75% of the voting share of the financial creditors and
the adjudicating authority is satisfied that the plan, as approved, mects
the statutory requirements mentioned in Section 30, that it ultimately
approves such plan, which is then binding on the corporate debtor as
well as its employees, members, creditors, guaramtors and other
stakeholders. Importantly, and this is a major departure from previous
legisiation on the subject, the moment the adiudicating authority
approves the resolution plan, the moratorium

order passed by the authority under Section 14 shall cease to have

effect. The scheme of the Code, therefore, is to make an_attempt, by

divesting the erstwhile management of its powers and vesting it in a

professional agency, to continue the business of the corporate body as

a_going concern_unfil a resolution plan is drawn up, in which event

the management is handed over under the plan so that the corporate

body is able to pav hack its debts and get back on its feet. All this is to

be_done within a_period of 6 months with a_maximum_extension of
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another 90 days or else the chopper comes down and the liguidation

rocess begins.”

imphasis Supplied}

41.Hence, the Ld. Counsel for SBI submits, in the light of the above verdict, since NCLT
Mumbai Benches have already considered the legal validity and enforceability of the
RTL Agreement and the “obligor/co-obligor structure”, Infotel has no locus to
challenge the same. The amounts lent by SBI to KAIL under the RTL Agreement and
the Confirmation Agreement fall under the category of “financial debt” under section
5(8) of the [&B Code. Therefore, the physical disbursement of amount to KAIL is not
necessary to come within the meaning of “financial debt”. In other words, to constitute
a financial debt, actual disbursement of money is not a condition precedent. Under
both the conditions, whether a loan has actually been disbursed or whether taken up a
liability as obligor/Co-obligor, either way, to be treated as a financial debt, As held in
Dy, B.V.S. Lakshmi v. Geometrix Laser Solutions Pvt. Ltd. {Company Appeal (AT}
{Insolvency) No. 38 of 2017}, order dated 22.12.2017, that :
“....To show that there is a debt due which was disbursed against the
‘consideration for the time value of money’, it is not necessary to show
that an amount has been disbursed to the 'Corporate Debtor'....”
42.This issue is also explained in the matter of Barlow & Ors. V Polly Peck
International Finance Ltd. & Anr. [1996 B.C.C. 486}, Order dated 06.12.1995, by
the Chancery Court, it was held that:
‘The rule against double proof is highly technical in some facets of its
application, but ultimately it is based on what the court regards as justice
between all the creditors’ ... ...
“....dt is therefore convenient o sef ou! some very elementary rules as to
surefyship, shorn of complications arising from the provision of security or
from the Ellis v Emmanuel distinction. In what follows C is the principal
creditor, D the principal deblor, and S the surety {and all are companies).
(1} So long as any money remains due under the guaranteed loan, C can
proceed against either D of (afier any requisite notice} S.
(2) If D and S are both wound up, C can prove in both liguidations and hope to
receive a dividend in both, subject to not recovering in all more than 100p in
the €.
(3) S's liquidator can prove in D’s liguidation (under an express or implied
right of indemnity} only if § has paid C in fidl (so that C drops out of the
matter and S stands in its place).

(4) As a corollary of (3) above, S's liquidaior cannot prove in D's liguidation in

it has not in fact paid off C. "'
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43.The Ld. Counsel for the SBI has tendered certain English case laws on the issue
of consolidation of CIRPs of the group companies. The list of the same is given
herein below:
a. Continental Vending Machine Corp. vs. Irving L. Wharton’ in United
States Court of Appeals, Second Circuit decided on June 5, 1975 .
b. Vecco Construction Industires JNC and others; decided June 9,1980
¢. Anto-Train Corporation , Inc. Florida Corporation ; decided on
Jan.30,1987
d. Donut Queen Ltd. Debtor ; In re BAPAJO Ltd. Debtor order dated August
3,1984
e. Food Fair Inc. Debtor ; Unites States Bankruptcy Court , S.D. New York (
bankruptcy no. 78 B 1765); order dated March 18, 1981
f. Donut Queen Ltd. Debtor ; In re BAPAJO Ltd. Debtor order dated August
3,1984.
These case laws will be further dealt with in detail in the succeeding paragraphs.
44.1t is further submitted that pursuant to the RTL Agreement, a consortium of banks and
financial institutions including SBI had agreed to grant ‘Rupee Terms Loans’ to the
Videocon Group as obligors as well as under an obligor/co-obligor structure. The
Rupee Term Loans under the RTL Agreement were to be utilised for the purposes of
refinancing of existing rupee debt of the RTL obligors, funding the capital expenditure
in relation to the Ravva Field and the capital expenditure in relation to the consumer
electronics and home appliances business of the RTL obligors and such other end
users as permitted by the facility agent under the RTL Agreement. Recital C of the
RTL Agreement states that:
* The Rupee Term loan has been sanctioned by the lenders for the purposes of

refinancing of existing Rupee debt_of the obligors, funding the capital

expenditure in_relation _to _the consumer electronics and home appliances

business of the obligors and such other end uses permitted by the Facility

Agent”. (Emphasis Supplied).

45.Further, Mr. Madhav V. Kanoria further argued that as per clause 2.3 of the RTL
Agreement by dealing with the obligations of the obligor, it is stated that
“VIL and each of VAIL, TEL, NRIL, KAL, AIL, SAL, TechEL,

MAIL, CAL, EFCIL, PEL and VEIL are referred to as Co-obligors

and collectively as obligors.

Each obligor/Co-obligor shall be liable to the secured parties on
o joint and several basis for all the obligations and liabilities of all
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obligorsico-obligors. VIL shall be liable for il the obligations and
liabilities of the other obligor/co-obligor as an obligor and as an

Obligor’s agent.

The liability of the Obligors to the secured parties shall not be

discharged until and unless the Obligors have paid or discharged the

oltstandings owed to the Facility Agent, the lenders or the onshore

security trustee and the offshore security trustee under the financing

documents to the satisfuction _of the lenders. For the agvoidance of

doubt, notwithstanding that the obligors may have paid all amounts
due to any lender under the financial documents, the obligors shall
remain liable to such lender, if as a result of any sharing arrangement
between the lenders that has been notified to the Obligors under the
Financing Documents, such lender is obliged to share the payments
made by the Obligors with the other lenders, and consequently, the
obligations owing to such Lender under the Financing documents are

still owing and/or un-discharged”. (Emphasis Supplied)

Clause 2.4 of the RTL agreemeni: Utilisation of the proceeds

(i} the obligors hereby agree that the proceeds of the Rupee Term
Loan shall be utilized for the following purposes:

(a) Capital expenditure in relation to the Ravva Field and the
capital expenditure in relation ro the consumer electronics and home
appliances business of the obligors, for an amoumt not exceeding
Rs.684 Crores incurred or to be incurred by the Obligors benween the
current year 2012 and till 2014;

(b)  Refinancing of existing Rupee Loans listed in part A of
schedule 9 for an amount not exceeding Rs. 19,511 Crores; and

fc) Such other end use as may be permitted by the lenders in

writing.

(ii} Withowt prejudice to the obligations of the Obligor to so apply
such proceeds, the lenders shaoll not be under any obligation to
monitor the purpose for such proceeds have been wtilized......"
{Emphasis Supplied).
46. It is further submitted that KAIL has been disclosing the fact of the RTL Agreement in
its standalone financial statements, starting from the financial statements for the period

01.07.2012 to 30.06.2013. The relevant extract from the said financial statements is as

e
follows: Gl '-L'fJ 3 .-;;;“;Kq-\
A AN ANY £ e
“The company alorig with 12 other affiliates/entities (collectively referred to as F

\ 14} N\
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“Obligors” and individually referred to as "Borrower”) executed fucility
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agreement with consortium of exisiing domestic rupee term lenders, in the
obligov/co-obligor structure, wherein all the Rupee Term Loans of the obligors

are pooled together....”
These accounts have been approved by the Board of Directors and shareholders of
KAIL and have already been filed with the ROC.

47. In 2016, pursuant to the Confirmation Agreement, RTL obligors including KAIL
assumed all obligations of VTL towards its lenders in respect of the Rupee Facility
Agreement whereas VTL assumed all obligations of the RTL obligors towards their
lenders in respect of the RTL Agreement. Clause 2.1 of the Confirmation Agreement
dated 20.06.2016 provides as follows:

“Confirmation of obligors and VTL
The obligor hereby covenant and agree with the lenders that with effect on and
Jfrom the date hereof, they shall perform all duties and obligations of the borrower
under the Rupee Facility Agreement as if each of the obligors had been an
original party to the Rupee Facility Agreement as a Co-obligor with VTL and be
bound by and comply with all the obligations expressed to be assumed by it as a
co-obligor under the Rupee Facility Agreement.” (Emphasis Supplied).
48.Hence the Ld. Counsel for the SBI submits that the contention of the Infotel that the
Obligor/Co-obligor structure of the RTL and VTL agreements is not enforceable in
law, should be out rightly rejected.

49. The next rebuttal for Ld. Counsel for SBI is that the inter-linkage and
interdependence of the Corporate Debtors is to such an extent that the creditors of the
Corporate Debtor have dealt with the Corporate Debtors as if the Corporate Debtors
are a ‘single economic unit’. The Corporate Debtors used to prepare consolidated
financial statements which clearly show that the lenders and other stake holders of
RTL obligors with the RTL obligors were declared as single economic unit. Paragraph
2 of auditor’s “Report on Agreed upon procedures assignment related to consolidated
Statements of Assets and Liabilities and the Statement of Profit & Loss of the
specified companies of the Videocon Group™ dated 15.09.2017 provides as follows:

“2, Our engagement was undertaken in accordance with the Standard on
related services (SRS) 4400. “Engagements 1o Perform agreed upon
procedures regarding Financial [aformation”, issued by the [nstitute of
Chartered Accountants of India. These Consolidated Financial Statements of
the Group has been prepared by the VIL and the procedures were performed
to enable you to evaluate and analyze the financial position of the group.

These statements are intended to present financial information about the

group as a single economic entity to show the economic resources controlled

by the Group, the obligations of the Group and results of the Group achieved

with its resources.”
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Further Note 33 of the Notes forming part of the financial statements are as
follows:

* The Companies in the group executed Facility Agreement with the
consortium of existing domestic rupee term lenders (RTL Lenders), under
the obligor/co-obligor structure, where all the Rupee Term Loans of the
Obligors are pooled together........

.. It has been agreed berween the RTL lenders and VTL lenders to

share the security available to the RTL lenders under the RTL Agreement
{including receivables from each of the Obligors) with the VIL Lenders under
the VTL facility agreements (including receivables from VIL) on a reciprocal

Sirst pari passu basis. Thus VI'L is also inducted as a co-obligor in the said

facility agreement with the Consortium of RTL lenders.

Ay per the said facility agreement each of the company in the group

is_co-obligor _and each company is contingently liable in_respect of
outstanding balance of Rupee Term Loans of VIL as on 31.03.2017 of Rs.
2,468.34 Crore (As at 31" December, 2015 Rs.3,047.36 Crore).” (Emphasis

Supplied)
50.Hence, the Ld. Counsel for SBI further submits that being a third party in respect of
the RTL agreement and Confirmation Agreement, it is not open to Infotel to question
the commercial wisdom of KAIL and other lenders about the validity of the RTL
Agreement and Confirmation Agreement, as the same is already upheld in the
admission order of this Tribunal in the aforesaid matters. Neither the I&B Code nor
the rules and Regulations made therein draw a distinction between Primary and
Secondary borrowings of Corporate Debtor as now pleaded by Infotel in its
application. Infact, Infotel’s own leiter to the RP of KAIL dated 15.10.2018 reveals
that the obligation of KAIL under the RTL Agreement is a “primary” obligation of
KAIL. The letter reads as follows:
(4) Based on rthe exivacts of the Rupee Term Loan Agreement shared by you, we
understand that each obligor/co-obligor has undertaken to be liable on a joint
and several basis for all the obligations and ligbilities of all other obligors/co-
obligors. We note that such liability of each obligor for the borrowings of other
co-obligors is not linked to any default and that such liability is absolute and
primary from the date of execution of the Rupee Term Loan Agreement and

independent of any default in payment by such co-obligors.

/.—f*'ﬂ' . uJy ‘;-
DANY
(7) In the present instance, the obligation of KAIL 1o discharge the debt on behal, é‘.}- O Ly

of the co-obligors who have borrowed the money from the lenders is joint affd

o
tmt

co-terminus with the borrower/co-obligors. Such an arrangement is therefore

at AT
airsdd
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within the nature of guarantee as it is not linked to default by the borrower/co-
obligor”. (Emphasis Supplied).

51, Therefore, the obligors (including KAIL) have joint and several liability under the
agreements and such obligation is in the nature of “joint promisor” under section 43
of the Indian Contract Act, 1872 and for argument sake may not be in the nature of
“guarantee” under section 126 of the said act. In the matter of B. R. Nagendra Iver &
Ors. V. R.V. Subburamchari & Anr. {AIR 1935 Mad 1055}, it was held that:

“The question is, does a demand upon one of several joint and several
promisors act as a demand upon the others? I can see absolutely no
warrant for such a proposition as one of law. The promisee has his cause
of action against all the joint promisors. He can, if he chooses, file a suit
impleading all the Joint and several promisors as co-defendants or he can
file a suit against any one of them and obtain judgement against him. But
unless thar judgment is satisfied it does not operate as a bar to his claim
against the other joint promisors and he has his vight of action against
them. This means, that not only the suit against one joint promisor, but any
step taken in the suit cannot in any way affect the vights against the other
promisors and that a demand upon a joint promisor cannot be deemed to
be a demand upon any of the other joint promisors. For this reason the
proof of the debt in the insolvency of the other joint promisor in no way
affected the rights against defendant 1 and time did not commence fo run

until the plaintiffs made demand upon him.”’ (Emphasis Supplied)

52.1t is further submitted that SBI has maintained a common account for the RTL
Obligors viz, the account under the name “Videocon Industries Ltd. and 12 Group
Companies” bearing number “32669037910”, and thus it is substantiated that SBI
acted in the presumption that each individual obligor would be liable for the
repayment of the entire debt amount.

53.The Ld. Counsel for SBI has relied on the judgement passed by Hon’ble NCLAT in
Company Appeal (AT)(Insolvency) 304/2017 in the matter of Export Import Bank of
India Vs Resolution Professional of JEKPL Private Limited, Order dated
14.08.2013, wherein it was held that;

“21. From the cross checking of the respective deeds of JEPL and

JEKPL, we find that both are liable jointly and severally as ‘Principal
Debtor’ for the EXIM Bank Thus, the ‘Corporate Counter Guarantee' in

question in respect of due performance and discharge of obligations and
liabilities of JEPL to EXIM Bank essentially comes within the ambit of its
‘supplementary/additional guarantee.....

37, Admittedly, JEKPL has given the 'Counter-Indemnity Obligatio

by way of Guarantee (Corporate Guarantee) and thereby it falls within clausc
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H of Section 5 Sub Section 8. Such ‘Counter-indemnity Obligation’ in respect
of Counter Guarantee has been given by JEKPL as the EXIM Bank disbursed
the debt against the consideration for the time value of money in favour of the
Principal Borrower (JENV}.

54, Further reliance has been placed on the judgement of NCLAT in Company Appeal
(AT)Insolvency) No.169 of 2017 in the matter of Edelweiss Asset Reconstruction
Company Limited Vs Synergies Dooray Automative Limited & Others, Order dated
14.12.2018, wherein it was held that:

“66. On perusal of above three assignments agreements, it is
clear those documents are duly executed with the concerned
authorities and they are not questioned by any party to those
proceedings. Appellant herein, being similarly situated like
thereof ‘Synergies Castings Limited’ and ‘Millennium Finance
Limited’, do not have locus standi to question the veracity of
those documents on mere apprehension or allegation of
malafides or fraudulent etc. Admirtedly, the appellant is not a
party fo those agreements. It is tenable to raise apprehensions
before the Adjudicating Authority to adjudicate. The Courts
usually adjudicate issue basing on cause of action arisen in a
particular case. The Adjudicating Authority cannot enter into

roving enquiry on mere apprehension, baseless allegations.

67. ......As long as the assignment agreement deeds are valid
and legally enforceable, the appellant has no locus standi io

question its object, modus operandi”

55.  Moreover, in the matter of Dr. Vishnu Kumar Agarwal Vs. M/s Piramal
Enterprises Limited, in Company Appeal (AT)(Insolvency) 346/2018, dated
08.01.2019, while quoting the Hon’ble Supreme Court in the matter of “Bank of Bihar
v. Damodar Prasad and Anr.— {1969) | SCR 6207, the NCLAT observed as follows:

“22. In “Bank of Bihar v. Damodar Prasad and Anv.— (1969)
I SCR 620" the Hon'ble Supreme Court held:
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demands. Under Section 128 of the Indign Contract Act, save as
provided in the contract, the fiability of the surety is coextensive with
that of the principal debtor. The surety became thus liable to pay the
entire amount. His liability was immediate. It was not deferred until
the creditor exhausted his remedies against the principal debtor.

4. Before pavment the surety has no right to dictate terms to
the creditor and ask him to pursue his remedies against the principal
in the first instance. As Lord Eldon observed in Wright v. Simpson
“But the surety is a guaranfee; and it is his business fo see whether
the principal pays, and not that of the creditor”. In the absence of
some special equity the surety has no right to restrain an action
against him by the creditor on the ground that the principal is solvent
or that the creditor may have relief against the principal in some other
proceedings.

5. Likewise where the creditor has obtained a decree against
the surety and the principal, the surety has no right to restrain
execution against him wniil the creditor has exhausted his remedies
against the principal. In Lachhman Joharimal v. Bapu Khandu and
Surety Tukaram Khandoji the Judge of the Court of Small Causes,
Ahmednagar, solicited the opinion of the Bombay High Court on the
subject of the liability of sureties. The creditors having obtained
decrees in two suits in the Cowt of Small Causes against the
principals and sureties presented applications for the imprisonment of
the sureties before levying execution against the principals. The Judge
stated that the practice of his court had been to restrain a judgment-
creditor from recovering from a surcty until he had cxhausted his
remedy against the principal but in his view the surety showuld be liable
fo imprisonment while the principal was at large. Couch, C.J, and
Melvill, J. agreed with this opinion and observed- "This coust is of
opinion that a creditor is not bound to exhaust his remedy against the
principal debtor before suing the surety and thar when a decree is
obtained against a surety, it may be enforced in the same manner as a

decree for any other debt.”

In the same order the NCLAT while giving its own observations held:

“32. There is no bar in the ‘1& B Code’ for filing sinultaneously two

applications under Section 7 against the 'Principal Borrower’ as

well _as the ‘Corporate Guarantor(s)’ or against both the

‘Guarantors'. However, once for same set of claim _applicatior

under Section 7 filed by the ‘Financial Creditor’® is admitted again,

one of the ‘Corporate Debtor’ (‘Principal Borrower’ or ‘Corpora
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Guarantor(s)’), second application by the same ' Financial Creditor’

for same_set of claim_and defunlt cannot be admitted against the

other ‘Corporate_Debtor’ (the ‘Corporate _Guarantor(s)’ or the

‘Principal Borrower’). Further, though there is a provision te file

joint_application_under Section 7 by the ‘Financial Creditors’, no
ot app

application_can_be filed by the ‘Financial Creditor’ against two or

more ‘Corporate Debiors’ on the ground of joint liability (‘Principal

Borrower' and one ‘Corporate Guarantor’, or ‘Principal Borrower’

or two ‘Corporate Guarantors' or one ‘Corporate Guarantor' and

other ‘Corporate Guarantor’), till it is shown that the ‘Corporate

Debtors’ combinedly are joint venture company”

The aforesaid order was challenged before the Hon’ble Supreme Court and is sub-
judice. The Hon’ble Supreme Court vide order dated 01.02.2019 stayed the operation of
the afore quoted decision of NCLAT.

56.Non-joinder of necessary parties : The SBI states that Infotel is seeking for
declaration of the ohligations of KAIL. under the RTI. Agreement and the
Confirmation Agreement as “not enforceable in law” and further to set aside the
admission of claims of financial creditors listed under the “co-obligor structure”
without making the banks and financial institutions a party to the litigation. That
will be adversely affected by the said reliefs prayed for as parties to the Application.
Hence, the Application suffers from the vice of Non-joinder of necessary parties and

deserves to be dismissed in limine.

E) MA No. 115/2019 (held infructous on 01.07.2019)

57. This application is filed on 16.01.2019 by Infotel seeking its impleadment as a party
in all the Miscellaneous Applications and Applications filed before this Tribunal
seeking consolidation of KAIL Limited with any other Videocon group company. The
impleadment is sought for the reasons stated in MA 393 of 2018. For the sake of
repetition, the Applicant is concemed about its 40.21% share in the CoC meeting,
which will be reduced to about 2% if the application for consolidation is allowed.
Since the issue raised in this Application stood merged in the main Misc. Applicatiog B

N0.393 of 2019, therefore this M.A. 115/2018 needs no independent adjudigffians (15

i

hence dismissed as redundant.

F) MA No. 1583/2018
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58. This application is filed on 11.12.2018 by Marathwada Industrial & General Workers
Union, the Labour Union of M/s Trend Electronics Ltd., seeking intervention in MA
1306 of 2018 (filed by SBI for consolidation) as the interest of the labours, workers,
members etc. of Trend Electronics shall be adversely affected if the consolidation
applications are allowed.

59.1t is stated that the Applicant union has around 700 members who are working in
Trend electronics, Trend Electronics is public limited company listed on the stock
exchange, By order dated 25.09.2018 in CP No. 559 of 2018 passed by this Bench,
Trend Electronics was referred for Corporate Insolvency Resolution Process under the
provisions of [&B Code. Mr, Dushyant Dave was appointed as IRP who was later on
approved as RP by the CoC of Trend Electronics.

60.1t is stated that out of the 15 group companies, only three 1.e. i) Videocon Industries
Ltd., ii) Value Indusiries Ltd., and iii) Trend Electronics Ltd., are listed companies.
M/s Trend Electronics is a going concern and is in the business of manufacturing and
selling the dish antenna and set top box which are made mandatory pursuant to the
compulsory digitalisation by Ministry of Information and Broadcasting,

61,1t is stated that Trend Electronics is an independent legal entity and is not dependent
on the businesses of other group companies. The employees of Trend Electronics are
not the employees of other 14 companies and their bread and butter come from the
operation of Trend electronics. Trend electronics is self sufficient, its products are in
demand and its business is also not dependent on the other group companies. It is
capable to maintain itself as a going concern on its own.

62.1t is stated that if the consolidation is allowed then the dues of employees will not be
able to be paid despite Trend Electronics being fully able to pay its dues in case of its
independent resolution/liquidation. It would be an unnecessary burden on Trend
Electronics to pay the dues of other workers of other entities from its revenues in case
the consolidation is allowed. Hence, the applicant herein prays that consolidation of

the CIRP of Trend Electronics with other group companies shall not be allowed.

62.1 Arguments made against consolidation by Mr. Simil Purchit

Mr, Purohit submitted that consolidation of the CIRPs of the 15 Videocon Group
companies will adversely affect the workers, and that since there are no provisions
which allow for consolidation under the IBC or the regulations made thereunder,

the NCLT does not have the power to pass such orders,
He added that each of the companies filed separate financial statements, and he)acé/f.

WA
PANY 4

consolidation in such a scenario will not be fruitful. /

G)MA No. 778/2019
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63. This application is filed on 22.02.2019 by Shri Vinayak Engineering & Shri Vinayak
Industries, who are the Operational Creditors of M/s Trend Electronics and have
lodged their claims with the IRP on 09.10.2018 and 07.10.2018 respectively. This
application is also filed for intervention in applications for consolidation of CIRPs of
15 Videocon group companies.

64. As stated above, Trend Electronics is a listed public limited Company. Trend
Electronics being an independent entity and in the eyes of law, its operational
Creditors, assets, operations are all independent and cannot be merged with the other
companies. Hence, the Applicants are seeking that the Corporate Insolvency
Resolution Process of Trend Electronics be not consolidated with Corporate

Insolvency Resolution Process of other companies.

H)MA No. 774/2019

65. This application is filed on 21.02.2019 by Kitchen Appliances Trinamool Workers
Union, Labour Union of M/s KAIL Ltd. having 185 members trained to work in
consumer electronic/applian